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A. H. M. Shamsuddin Choudhury, J:

The Rule under adjudication, issued on 07.12.2010, was in following terms:

“Let a Rule Nisi be issued calling upon the respondents to show cause as to why
inaction of the respondents from taking necessary steps to stop any kind of
construction work adjacent to the Mohasthangor ancient monument, should not be
declared illegal and without lawful authority and why direction should not be given
upon the respondents to implement the provisions of section 12(c) of Antiquities
Act, 1968 and article 24 of the Constitution of Bangladesh in case of construction
work near Mohansthangor ancient monument and /or pass such other or further
order or orders as this Court may deem fit and proper.”

Averments figured by the petitioner are, briefly, as follows:

The organization Human Rights and Peace for Bangladesh (HRPB) is a non
profitable registered organization and the objects of the organization is to uphold
the human rights of the citizen and to work for the poor people, to give legal
support to the helpless and to build up awareness amongst the people about their
rights etc.

The petitioners are practicing lawyer of this Hon’ble Court, human rights activists
and conscious citizen of the country. They are challenging the passivity the
respondents in respect to their duties to stop construction activities in areas adjacent
to the historical place, named, Mohasthangor which is a rare relic of our heritage.
The petitioners also seek to bring this application by invoking Article 102 of the
Constitution as a public interest litigation to ensure protection of this great place
that reminisces our tradition and history, by preventing illegal construction work in
the vicinity of the Mohasthangor ancient monument.



The matter involves immense public importance. The Mohasthangor has a great
significance in our history. It is also a public place which is now under the
governance and protection of the Government of People Republic of Bangladesh.
Nevertheless, recently few people are encroaching upon it and making construction
on the property adjacent to this protected historical monument. They are
constructing buildings violating the provisions of law, which is illegal and without
lawful authority. The matter invokes interest of the common people as this
historical place belongs to them. The Government is under a duty to protect the
interest of the people by protecting the historical place. The affected people are
unable to come forward to protect this historical site of sentimental importance and
hence the petitioners resolved to move this Public Interest Litigation (PIL) before
this Hon’ble Couirt.

A report was published in the Daily Prothom Alo and Kaler Kontho on 06.12.2010
on this illegal Construction. It has been reported that few powerful local
musclemen under the leadership of the respondent no. 6, have been carrying on the
construction work on the land adjacent to Mohasthangor, violating the provisions
of law. It has been further stated that the provisions of Antiquities Act are not being
followed. Even after repeated objection by the proper authority, the respondents
have failed to stop the illegalities.

The Custodian of the Mohasthangor Ancient Monument has sent a latter to the
Mazar Committee to stop on going construction work. Yet no action has been taken
by them. It is certainly the duty of the local police to stop any illegal construction
within their jurisdiction, though surprisingly enough they have preferred to keep
mum and shelve off the duties the laws have imposed upon them, for reasons best
known to them.

As per section 12 of the Antiquities Act 1968, it is the duty of the Government to
protect historical sites. Section 12(c) of the Act imposes a duty upon Government
to proscribe any sort of construction activity near the listed immovable properties.
The respondent No. 3 has filed an affidavit penning following statements:

The respondent No. 3 the Deputy Commissioner, Bogra (henceforth the DC) issued
official order on 05.12.2010 to the respondent no. 6 and others, after receiving a
letter from the Archeological Department, asking the latter to stop the construction
work at the Mahasthangar Mazar. He also issued another office order to the
respondent No. 4 and other related functionaries to execute the direction as
emanated from the Hon’ble High Court Division on 07.12.2010, on the
construction work at the Mohasthangar Mazar as per the news published in daily
newspapers. The respondent no. 3 has also issued office order to the SP, and the
Commandant, RAB-12, Bogra, to ensure police patrolling and fulltime police force
engagement at the Mahasthangar Archeological area. The respondent no. 3 is a law-
abiding officer and acted in accordance with the direction of this Hon’ble Court.
The respondent no. 4 i.e. SP, Bogra informed the respondent no. 3 that police had
lodged an FIR against the accused persons.

The respondent No. 3 issued official orders to the concerned authorities i.e.
respondent no. 4 and 6 and others respectively on 05.12.2010, 07.12.2010,
22.01.2011, 09.02.2011, 10.02.2011, 17.02.2011 asking them to protect the
Mahasthangar Archeological Antiquitic area without delay after receiving official
order from the concerned authorities as well as from the Hon’ble High Court
Division.

The respondent No. 3 issued official orders to the SP, Bogra, UNO, Sadar, UNO
Shibganj, OC, Sadar and Shibganj, Bogra to stop and ensure all kinds of
construction works at the Mahasthangar Ancient Monument area and at present no
such construction work is going on at the disputed place. The respondent No. 3
himself is visiting the place regularly.

Fulltime police force and police patrol along with RAB-12, Bogra, is ensured
through official order, issued by the respondent no. 3 to the respondent no. 4. The
respondent no. 3 is always executing the order of the Hon’ble High Court Division.



Some three incidents occurred at Mahasthangar, Bogra. They are, 1) a little digging
for the expansion of the Mohasthangar Mazar Mosque, 2) the path construction
work by one Sabuj Sarkar and Khokon Sarkar and 3) a very minor splitting of
three inches concrete layer at the Mahasthangar Mazar, Shibganj, at night (as per
newspaper report). To combat all these three incidents, the DC, has issued official
orders, both orally and in black and white, to all concerned authorities/persons,
requiring them to stop all illegal works and to take necessary legal actions against
those people who were engaged in digging activities at Mahasthangar. The above
mentioned incident no. 1 was stopped immediately and has remained so till date.
The incident no. 2 was also stopped by the respondent no. 3 without delay and has
remained stopped. No. 3 incident occurred recently, but the orders from the DC,
went down very sharply and adequately to ensure necessary steps against the
concerned people. Duty to enforce law lies with the Police Department/RAB-12,
and they have executed orders issued by DC, and are still pursuing their duties at
the disputed area through fulltime police engagement and patrolling.

Following a direction issued by High Court Division in Writ Petition No. 9592 of
2010, he has taken all necessary steps to protect the Monument both in his personal
capacity and as the Deputy Commissioner and also by instructing the officials of
Bogra Sadar Upazila and Shibgonj Upazila in writing to arose public awareness
amongst the local people. Further steps have already been taken by circulating the
same through miking.

The respondent no. 3 undertakes to resort to measures that shall be required for the
protection of the monuments, including archeological views.

Actions have already been taken in respect to the incidents published in the Daily
Kaler Kantha by filing cases and by arresting 2 persons, including a labour engaged
by the Administrative Officer of the Mazar Committee, who are now in jail
custody.

The police personnel and the Rapid Action Battalion (RAB) have already been
deployed and they are on random patrol duty in the area.

The respondent No. 4 has filed an affidavit, figuring almost identical averments as
have been recorded in the respondent no. 3’s pleading. This respondent has,
however, inked some additional averments, which are summarised below;

The report compiled by the Officer-in-Charge, Bogra Sadar P.S, reveals that a
committee was formed for Gokul Union’s poor people at the instance of the
Ministry of Food and Disaster Management and the said Committee undertook a
project for construction of Nala Siting by the side of the tank of Ahia Ali Sarker of
Gokul Sarker Para. The said project was a government project. At the time of the
completion of the project, some portion of the historical monument was damaged
due to earth digging and some portion of the digged earth was placed on the
slopping portion of the Dhibi, near the Nitai Dhobani Ghat Dhibi. Police force have
been deployed and the historical monument site is fully protected.

For damaging the Historical place of Nitai Dhopani Ghat in Gokul under Bogra
Sadar P.S and for theft of the valuable stones, police have prosecuted the accused
persons under section 19(1) of the Antiques Act, 1968 and thereafter one case has
taken off under section 447/427/379/186/34 of the Penal Code, against some
accused.

The respondent No. 6 has filed an affidavit assimilating following statements:

The respondent no. 6 is the President of Bangladesh Awami League, Bogra
District, President of Chamber of Commerce, Bogra, Director FBCCI, President
Mohasthangorh Mosque, Mazar Development Committee and a renowned freedom
fighter. There is an independent management committee for the Mazar and the
Mosque in the subject vicinity.

Pursuant to a decision, the Mazar Committee took a decision to construct a 3-
storeid building for the accommodation of male and female musullies, demolishing
the present Tin Shed structure and in that event and, prior to the issuance of Rule in
the above Writ petition, some digging work had been occasioned, but immediately
on receipt of the message through electronic media, the Mazar Committee, as well



as the Mazar Development Committee, stopped all kinds of works, including earth
digging.

Pursuant to the direction issued by High Court Division, the respondent no. 6
personally appeared on 2.2.2011 and gave an undertaking that no further work will
be prosecuted within the Mazar and the Mosque area and within the knowledge of
respondent no. 6 no work has been carried on ever since. The respondent no. 6 had
no prior knowledge of the alleged incident, reported in daily Kaler Kontho.
Immediately upon hearing the same, the respondent no. 6 visited the place which is
about 9 Kilometers away from his residence.

The respondent no. 6 is a very respectable social leader of the area and has got full
understanding about the value of the archeological relics and cultural heritage of
Mohasthangorh area. He has highest and profound respect for law as well as
direction of the Courts.

The respondent no. 6 undertakes that he will extend all co-operation to the
authorities, inclusive of the Department of Archeology, for protecting and
preserving the archeological and cultural heritage of the area and further undertakes
that there shall be no further construction work within the Mazar area in future
without due sanction of law.

The Mohasthangorh Mazar Committee is a distinct committee for overall
administration and management of Mohasthangorh Mazar and Mosque and the
respondent no. 6 is the President of the said Mosque Unnayan Committee which is
engaged in the development of the Mosque only and immediately after this Hon’ble
Court issued its direction, all kinds of works relating to the development of the
Mosque has been stopped.

Just before the Rule matured to hearing we received the report, a committee headed
by Prof Muntasir Mamun complied as per our order dated . .. ... . As the matter
come up for hearing.

The Deputy Attorney General submitted that the report compiled by Dr. Muntasir
Mamun’s Committee is a superb one and the problem will be resolved if the
authorities are directed to implement the report in its totality.

Mr. Manzill Murshid, on behalf of the petitioner, supported the report, and added
that the report is a comprehensive one and is quite progressive and that if the report
is implemented, problem surrounding Mahastangor shall subside. He reiterated his
emphasis for the protection of the Mahasthangarh.

The question we are to address is indeed an exceptionally susceptible one; whether
or not we should pass infallible direction to the functionaries concerned to insulate
Mahasthangarh.

This Mohasthangarh Monument is not only significant for the history of
Bangladesh, it also infuses profound importance in tracking and tracing the history
of this subcontinent. It is a relic of a highly developed city, subsequently ruined,
that exited few centuries ago, and was used as the capital during the Gupta, Pal and
Sen dynasties. It tells us of the exquisiteness of the civilisation that we have
inherited. This represents an iconic symbol of or pride. The people of Bangladesh
have emotional attachment to this place. For centuries together tourists from within
and abroad had been visiting this place of immense historic attraction. It is pitiable,
grotesque and weird that by constructing buildings in the vicinity of the place of
profound sanctity, the beauty and the gradiose character of this monument is being
irretrievably devastated and waned. Construction of buildings so close to this
monument is posing as a stumbling block on the way of protecting this monument
and is thereby putting its very existence in peril. If it is allowed to be perished, a
glorious part of our history of civilisation, we deserve to be proud of, shall be
effaced. Such construction is axiomatically without lawful authority and is violative
of the provisions contained in Section 12(c) of the Antiquities Act, 1968.
Allegation of foray and onslaught upon this place of national pride and glory has
not been denied. Authenticity of media report has remained vindicated. Muntasir
Mamun committees report lend unequivocal support to the aspersions as have been
reported in the media.



While people all over the globe jealously and dearly guard their national heritage,
some unscrupulous people seem to be out their to destroy the same for reasons best
known to them. Their filthy and move remind us of the Taleban action in
Afghanistan, vindictively destroying a large statue of Budha.

In the same vicinity two other important places have been co-existing for decades
together. One is a holy Masque, a place of high spiritual reverence and devotional
importance and, a Mazar of old origin.

Indeed they are also part of our heritage and history and must be protected equally
well.

Given that these two holy places have co-existed with the Mahasthan garh
Monument for ages, we find no reason to think that there should be any problem in
this regard. The holy Masque is staying where it has always been without problem.
It is understandable that the growth of population has necessitated expansion of the
Mosque. Again there is no problem. We have been given to believe by those who
appeared before us that there are plentitude of land, as just a little away from the
Mohasthangarh area, where extension of the Mosque can be erected with causing
any encroachment upon the Mohasthangarh. In this way, while the Mohasthan garh
area shall be preserved and protected, the need of the devotees shall also be
squarely met. Indeed the Committee headed by Prof. Muntasir Mamun, who, to our
knowledge, is a devout and pious Muslim, has quite assiduously elaborated how all
of the three places of utmost importance in the area can be protected, stating;

1. gnv oMo GjvKvi Figi  Z, gwjKibv I figi e'envi

K. gni \bMo Ges cikeZx GjwKig AWZ,iZcY maebigq cZ womgini figi gwjKiby
AiaMniYi gia'tg cZZE Aia™Rtii AbKij Aibvi cigiRb iigiQ]

L. cthiR™ 191#T miKvix Lim Rig hv Aia™Btii bg tm_tjv AdTgsYijq "eViKi gia'tg fig
g3Yvjq niZ cZZE AvaRtii AbKij Aibvi DE™"W thav DiPr|

M. AiaMnY mgi® bv nlgy ch3l (2-3 eQi) “Antiquities Act 1968” Gi AwtjuiK
e'BgujKibiab Rig gujiKi mi_ mgiSizi Pi2i gia'tg cZZwEK 1b kb miqvi e'e v Kiv
ctqRb| cthiR™ t911T Pvlvert™ i RigiZ cZib kb i km" iZciY (Crop Compensation)
c utbi e'e v Kiv thiZ citi|

2. IqKdF= "ith G aithi enribgutYi tHT 1gqiKd ckimiKi Kihijigi ibieo Z vilK Ges
ibgigZ AWU Kihpg 1R Vi Kiv GKibST cigRb|

3. CZZE Aia™Bi, “ibig ckimb, Tvbxg miKvi ciZ6w (BDibgb ciil™/DctRjv ciil™) |
RbmiavitYi gta” cZZwEK HiZn", Aciimig ,iZ 1 1e”"gwb ABbmgn madtK cii™ Wik teiSicou
(Understanding) eix Kiv ctqiRb| megnij gni oMo I cikeZx msiif[Z GjwKii cZZuEK
Aciimyg ,iZ I maveby madtK mgwRK miPZbzZul (Social Awarness) eix Kiv Aiek K|

4. gni \bMo Ges Ges cikeZx GJiKvi cZZwEK b~ kb_tjvi eZgib Ae v maGiK nijbw®
Riic/AbmUib Kiv thiZ citi|

5. 18 kzZiK wbigZ gnv oMioi GKMeR wetké gmR™Wi miqhv I msiqliYi
(Conservation) e'e v thqr ciqRb| miqiT 1968 mibi cZABibi AbmitY Deviation,
Expansion t_iK 1eiZ _Kv ctqiRb, hiZ Kiti Gi HiznumK 1 b ibK "eik6d” AieKZ Ae 1q
msinf[Z nq| G critciNiZ Kigil gib Kti th, FieltZ cZZuEK _iZmaib BgviZmgini madmiiy,
ciieZb I ciieab hiiZ tKD KiiZ bv citi tmieliq gnigib™ AvvjiZi mibi™6 1b™kbv ciquRb]

6. gmR™ I gRil AMZ gmjx I 3eb i mthiM mieav enxi jiY1" 1eKi vib h vh_
AeKWitg tbgtYi ciiKhv thav thiZ citi|

4.2 gnigib” niBIKW reFiMi 1bi ™ khi-2

Prescribe ways to accommodate increasing number of people who visit the mosque
to offer their prayer.

Kigili chijwby I chieqY ibziic

gnv voMiol “iqfIY-ce tKitY gNj mgw diil skaiii kimbvgij (1717-1727iLt) ibigZ GK MeR
(Mg. x 7vg. Avgzb) 1elkd gmiR™ iiqiQ] gmiR™WiZ gmjexi msKjwb ng cig 15-18 Rbj
gmR™WI DEi citk itgiQ kn mjzZib ejLx gmmvlqii (int) Gi gwRvi|] gmR™ 1 gwRvi
cliPrjbvi Rb” GKiU KigiU iqiQ| GB Kigili mficiZ tRjv ckimK I m™m” miPe msik@d DciRju
ibeinx KgKzv] gmR™ I giRii AMZ gmjar, £3 Abikiv gmiR™ 1 gvRvil gibZ 1 "vb inimie
A_ 1 v mighx c™vb Kti K| GB “vtbi A_ KigiUi gia'tg e'q nq| eZgitb Rgvi 1™ b gmjaxi
msL"v AvbgubK 2000-2500 Rb Ges Zv gk erx ci’Q] cPb gmR™ UK gia” il Dj=



(Vertical) 1 mguT ivjfite (Horizontal) BiZigta' gmiR™ e1iaZ Kiv niqiQ hv cZZwEK “eikd’
9Ib Kf11Q]

GB ciPxb gmiR Wi tKib Astk matmvitbi AeKik 1e™"gib biB] AtjiP" ibigZe™ Febil (msjiM-8)
gmR™ t_ 1K ciq 65 dU “ti Aer Z| GB feb I gmiRt™ 1 giSLtb giRtii Ae ib] AvijiP" Febil
gmiRE™ 1 bigiRi ~vb inimie MY" bq| GB fetb gjZt AMZ ginjv™ i iekigii, gmjex I 317
b LaiviZi msiqTiYi Rb™ inwOLbv 1 GiZgLbv Kivi ¢ Tweby ifqiQ efj Rubv hig

bigiR AvvgKvid™ i vb msKjutbi Rb™ Avi tKitby bZb AeKwitgy ibgiY ev madmiiY Kiv nij D3
“itbi cZZwEK AbmUib, Lbb I GZ mspuST MielYv Kivi Avi tKib mthi _iKte bi] GIU GKiU
msiif[Z cZZwEK GjKv ZB GKgil ce 'K eZiZ Ab" tKitby 1"tKB bigiR AvvgKvix
pgeagibkij RbmsL'vi Rb™ ~vb msK jvtbi ibigiE bZb tKvtby AeKiVitg tbgy¥ A_ev madmiiy moe
bg| GILT gni b msjM gnimotKi ce i 1K, gmiR™ti AvbgubK 200 MR ~i1Z fig AiaMnY/ g
Kt bzb gmiR™ wbgyY Kiv thiZ cifi Ges cPxo gmR™ I giRvi 1 "Qb™ Amv hvlqui Rb"
gnimoiKi Dcti IfielR 1 AvabK AeKwitgr ibgY Kiv thiZ citi| AMZ gmjax 3™ cyiyl
gnjvt™ i vekvg, Lievi miear, GiZgLvby BZ'w™ mihiM-miear GB ~1j 1bg¥ Kiv thii2K nie] GiiT
RiZig chitgi L'wzZ matb ~ciZ 1 ctkSkjit™ i civgk thay thiZ citi|

chiefly:

1. gni oMo gmiR™ 1 giRvi elaZKiY bZb gmR™ “M bM{ii eBii gnmioiKi ce 1"iK
(200-300 MR ce 1" 1K) “fi (msjwM-9) “Zii Kiv thiZ citi|

2. IqKdF3 "itb G aithi enrbgutYi 11T 1qiKd ckimiKi Kihijigi ibieo Z vilK Ges
ibaigZ AWU Kihpg tRvi i Kiiv GKiS ciqiRb]”.

It is obvious from the aforementioned dossier that the demand and the need of
growing number of devotees can very cogently be met by acquiring land 200 feet
away from the present Mosque on the eastern direction and then by setting up an
additional Mosques on the acquired land and then connecting the two Mosques
through an over bridge over the highway. Resting places for men and women,
eating areas, orphanage etc for the visiting devotees can also be established on the
acquired land, without erecting any extension to the original Mosque.

In that way, on the one hand the relic of the history represented through the
Mohasthangarh shall remain undisturbed, and on the other hand the ancient
character and the original structure and the shape of the holy Mosque shall remain
intact and at the same time the aspiration of the devotees shall be fulfilled. Indeed
even the respondent no. 6, having realised the worth of the Monument, has
committed himself to the proposition that an additional Mosques should be set up
away from the Mohasthangarh.

Hence the authorities are directed to implement the recommendation of the
committee headed by Dr. Muntasir Mamun in its totality with immediate effect.
The respondents, shall, in particular take infallible and inviolable steps to prevent
all kinds of advance or encroachment upon the Mohasthangarh Monument area,
and acquire land to set up a new Mosques at a locations 200 feet away on the
eastern side of the Monument area forthwith. The respondents, particularly the
Deputy Commissioner, Bogra, and the Secretary Ministry of Archeology, are
directed to file affidavit in compliance by 08.08.2012.

The Rule is made absolute with the above directions. There is no order on cost. It
shall survive as a continuous mandamus. The matter shall be taken up on 8" August
2012.

Report compiled by the committee headed by Prof. Muntasir Mamun shall always
be referred to and relied on in its entirety.

The authorities are further directed to allay the confusion that may have permeated
into the mind of the people in the locality as a result of some unfounded and
imbecile rumour that have been aired in the area as to the future of the Mosque,
through miking and other communicative device, so that the people remain assured
that nobody shall touch the Holy Mosque and that it shall also be preserved and
protected at all cost.

There is yet another point that needs resolution.

The petitioner filed this writ petition as a public interest litigation without swearing
affidavit and sought permission that the office is directed to register the application
as a writ petition. The petitioner, Human Rights and Peace for Bangladesh (HRPB),



represented by it’s Secretary, filed the application before this Court without
swearing an affidavit and sought the aforementioned permission. The petitioner
relied on the ground that in the mean time many other cases have been filed before
the Hon’ble High Court Division by swearing affidavit at their own costs. The
organization is always bearing all the cost of the cases from its own sources, which
is raised from the donation of the members. The organization received no fund
from abroad or from any citizen of the country except the lawyer members. Due to
the present high volume of cases, it is not possible to bear the cost of the cases filed
before the Hon’ble High Court Division as public interest litigation. Under these
circumstance, it is necessary to exempt the petitioner from paying cost of the cases
filed as public interest litigation. So the petitioner prays that the office be directed
to register the application as a writ petition and also to serve the notice at the cost
of office.

We felt that the prayer is a cogent one and hence, resolved to accede to the same.



